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IN SENATE OF THE UNITED STATES.

[ESRPSE
Maxcs 4, 1834,
Ordered to be printed.
——

Mr. PorxpexrER made the following

REPORT:

The Select Committee to which was referred the credentials of Asher Rob-
bins, chosen ¢ Senator in Congress from the State of Rhode Island
Jor the term of six years, to commence on the fourth day of March,
1853; and, also, the proceedings of the Legisluture of said Slate, con-
vened on the last Monday of October, 1833, declaring the election of the
suid Asher Robbins void, who, thereupon, proceeded to elect Elisha K.
Potter a Senator in Congress for six years to commence on the fourth
day of March, 1888, instead of said Asher Robbins, whose election to
Jill said office had been declared void as afiresaid, have had the whole
subject, so referred to them, under their serious and attentive conside-
ration, and submit the following report:

That it appears by the credentials of Asher Robbins, and the proceedings
of the General Assembly of the State of Rhode Island hereto appended, and
marked A, that the Senate and House of Representatives of said State, then
sitting in the city of Providence, met in Grand Committee in conformity to
the usage of the Legislature in such cases, for the purpose of choosing a
Senator to represent said State in the Congress of the United States; and
that, on counting the ballots, it appeared that Mr. Robbins was elected by a
majority of four votes, who was thereupon declared to be duly elected a
Senator to represent raid State in the Congress of the United States for six
years from and after the fourth day of Mareh then next following: that, hav.
ing performed the duty for which the two houses had met, the Grand Com-
mittee was dissolved, and the members of each house repaired to their re-
spective chambers. It further appears to your committee, that, on the twen.
ty-eighth day of the same month of January, his Excellency Lemuel H.
Arnold, governor of the State of Rhode Island, by commission in due form,
benrinﬁ his signature, under the great seal of the State, did proclaim und
make known the election of the said Asher Robbins as aforesaid, and cansed
the said commission, signed and sealed ss aforesaid, to be delivered to the
said Asher itobbins, which was pressnted to the Senate of the United States,
in open session, on the fourth day of February, 1838; and, vn motion, reud
and entered on the journals of the Senate. By virtue of the force and effect
of the aforesaid commisaion, the said Asher Robbins, Senator elect from the.
State of Khode Island, appeared in the Senate Chamber on the second day of
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December, 1338, was duly sworn to sapport the constitution of the United
States, and took his seat as a member of the Senate.

It further appears to your committec that, at a subsequent session of the
General Assembly of Rhode Island, begun and held at the town of South
Kingston, in said State, on the last Monday of October, 1828, certain proceed-
ings were had relstive {0 the election of the said Asher Robbins as above
menticied, which resuited in the adoption of a declaration or act of the said
General Asembly, by which the election of Mr. Robbins is declared to be
“null and void and of noeffect,”’ and the office vacated. Whereupon, at the
same session of the General Assembly the two Houses met in Grand Com-
mittee on the first day of November, 1838, and proceeded to elect a Senator
to represent the State of Rhode Island in the Couagress of the United States
for the term of six years, commencing on the fourth day of March preced-
ing, to supply the vacancy created, or supposed to be created, by the act
declaring the election of Mr. Robbins null and void: and the majority ap-
pearing to be in favor of Elisha R. Potter, the said Potter was thereupon de-
clared to be duly elected a Senator in Congress from the said State for the
term aforesaid, when the Grand Committee was dissoived and the members
repaired to their respective chambers. That, on the fifth day of the same
month of November, his Excellency John Brown Francis, governor of the
State of Rhode Island, by commission in due form, bearing his signature,
under the great seal of the State, did proclaim and make known the election
of the said Elisha R. Potter as aforesaid, and cause the said commission,
signed and sealed as aforesaid, to be delivered to the said Elisha R. Potter,
which wes presented to the Senste on the second day of December last, and
on the fifth day of the same month referred to this committee. The docu-
ments relating to those procesdings are subjoined, and marked B. This
statement of the case is deemed sufficient to show the questions which arise
for the consideration of your committee, and which they now proceed to
examine.

1. Was the commission of Asher Robbins made and executed in conformi-
ty with the provisions of the constitution of the United States, and the laws
and useges of Rhode Island prescribing the time, place, and manner of
choosing Senators to Congress?

8. Was Mr. Robbins, at the time of his election, eligible, nccording to the
constitution of the United States, to the office of Senator?

8. Was he chosen by the Legislature of the State of Rhode Island?

If these questions be answered affirmatively, it will be unnecessary to in-
quire into the validity of the subsequent election of Mr. Potter, or into the
power of the Legillature to create a vacancy, by annulling the act of their
predecessors; and therefors your committee limit the views which they
deem it proper to take of the subject referred to them, to the objections made
to the commission of Mr. Robbins on the ground that the Legislature by
whom he was chosen had no power to elect a Senator to Congress, and that
the governor who signed and sealed his commission was not, at the time,
competent (o exercise any power, or perform any duty, in his official charac-
ter. These objections rest on the same general principle; and if they are
supported by the facts disclosed in the case, oonnected with the constitution
and laws of the State, it will Zhen be proper to examine ths claims of Mr.
Potter to « seat in the Senate, and not otherwise,

The constitution of the United States provides that # each bouse shall be
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the judge of the elections, returns, and qualifications of its own members.”
Article 1, sec. 5.

The members of the House of Representatives are to be chosen by
by the people of the several States having the qualifications requisite for
electors of the most numerous branch of the State Legislature. The mem-
bers of the Senate are to be chosen by the Legislatures of each State, and
the times, places, and manner of holding elections for Senators aad Repre-
sentatives shall be prescribed in each State by the Legislature thereof; but
the Congress may at any time, by law, make or alter such regulations, ex-
cept as to the places of choosing Senators. Congress having passed no law
on the subject, we must look into the statutes of the several States for those
regulations, and conform our action to them. The Senators from each State
are equal 'in number, and cannot be increased or diminished even by an
amendment of the constitution, without the consent of the States respec-
tively. They are chozen by the States as political sovereignties, without
regard to their representative population, and form the federal branch of the
National Legislature. The same body of men, which possesses the powers of
Jegisiation in each State, is alone competent 1o appoint Senators to Congress
for the term prescribed in the constitutjon. Inthe performance of this duty, the
State acts in its highest sovereign capacity, and the causes which would rea-
der the election of a Senator void, must be such as would destroy the vali-
dity of all laws enacted by the body by which the Senator was chnsen.
Other causes might exist to rander the election voidable, and these are enu-
merated in the constitution, beyond which the Senate cannot interpose its
authority to disturb or control the sovereign powers of the States, vested
in their Legislatures by the constitution of the United States. We might
inquire, was the person elected thirty years of age at the time of his elec-
tion? Had he been nine years a citizen of the United States? Was he, at
the time of his election, a citizen of the State for which he shall have heen
chosen? Was the election held at the time and place directed by the laws
of the State? These are facts capable of_clear demonstration by proofs, and
in the absence of the requisite qualifications in eithe: of the specified cases,
or if the existing laws of the State regulating the time and place for hold-
ing the election were violated, the Senate, acting under the power to judge
of ¢ the elections, returns, and qualifications of its own members,” might
adjudge the commission of the person elected void, although in all other re-
spects it was legal and constitutional. But where the sovereign will of the
State is made kuown through its Legislature, and consummated by its pro-
per official functionaries in due form, it would be a dangerous exeriion of
power to look behind the commission for defects in the component parts of
the Legislaturs, or into the peculiar orga.ization of the body for reasons o
Jjustify the Senate in declaring its acts absolutely null and void. Sucha pow-
er, if carried to its legitimate extent, would subject the entire scope ol State
legislation to be overruled by our decision, and’ even the right of sufirage of
individual members of the Legislature, whose elections were contested,
might be set aside. It would also lead to investigations into the motives of
members in casting their votes, for the purpose of cstablishing u charge of
bribery or corrug::on in particular capes ‘These matiers, your committee
think, Properlz long to the tribunals of the State, and cannot constitute
the basis on which the Senate could, without an infringement of State sove.
reignty, cleim the right to declare the election of a Senator void, who pos-
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sessed the requisite qualitications, and was chosen according to the forms of
law and the constitution.

These general views are offered to show that contested elections in the
popular branch of Congress, where the people exert, in their primary capa-
city, the right of sufifrage under various limitations and restrictions in the
choice of Representatives from certain prescribed disiricts, open a much
wider field of inquiry and investigation than a like contest for a seat in the
Senate, which is a body wholly federative in its character and orge-
nization, and whose members hold their appointments from, and represent,
the States as political sovereignties. Your committee having regard to
these rules as applicable to all contested elections in the Senate, proceed to
apply them to the case now under consideration.

t is admutted that the sitting member, Asher Robbins, possesses all the
qualifications required by the constitution of the United States to be a Sen-
stor in Cengress, and that his commission, as such, is in due form accord-
ing to the laws and usages of Rhode Island. These points being conceded,
the remainir.,g and the only question to be decided, is, was the body by
which he was chosen a Senator, the Legislature of Rhode lsland? or, was it
merely an assemblage of citizens without authority to pass laws, prescrib-
ing that which is right, and prohibitiug that which is wrong, to the people
of the State? On this ground both parties seem content to rest their claims
to a seat in the Senate.

The General Assembly of Rhode Island, as at present organized, con-
sists of two separate and distinct branches; the Senate, over which body the
governor presides, and the House of Representatives—each chosen by the
people of the State who are freemen or freeholders, and entitled to vote at
elections. The governor and Senate are elected annually. The mem-
bers of the House of Representatives semi-annually., . To constitute a
Legislature capable of enacting laws, or performing any other duty con-
fided to that body by the constitution of the State or ofthe United States, it
is essential that there should be in existence, at the same time, a governor,
or some officer authorized to perform: the executi~e functions; a Senate, and
House of Representatives. In the sbsence ot either, the other brancnes
could not perform any act which would be obligatory on the people of the
State. We are then brought to the inquiry whether these component parts
of the Legislature of Rhode Islund were assembled at Providence, in Jan-
uary, 1833, when Mr. Robbins was elected in Grand Committee a Senator
to Congress? I: is ulieged, on the one hand, that the governor and Sen-
ate had ceased to exist in the month of May, 1832, by the expiration of the
term of one year for which they had been elected, and the failure of the
people to elcct their successors by a majority of all the votes given in, ac-
cording to the constitution and laws of the State. On the other, it is main-
tained that the powers of the governor and Senate were, by law, extended
until their successors should be duly chosen and engaged, for which purpose
special elections were ordered and held, but without success, p:ior to the
time at which Mr. Robbins was elected. For the purpose of forming a cor-
rect judgment of this anomaly in the constitution of the Statc, it is necessary
to recur to the ancient charter of Ctarles the Second of England, granted to
the colony of Rhode Island and Providence Plantations in 1663, which has
not been superseded by n written constitution since the revolution; and to
the variots laws which have becn enacted, modilying the provisions of that
charter in «wuch mauner us to adapt it to the condition and convenience of
the paople of the State. By the charter, certain political powers, rights, and
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privileges, are granted to the inhabitants of the colony, among which are
the following:

« And, further, we will and ordain, and by these presents, for u-, our heirs,
antl successors, do declare and appoint that, for the better ordering anil ma-
naging, of the affairs of the said company and their successors, there shall
be one governor, one deputy governor, and ten assistants, to be from time
to time constituted, elected and chosen, out of the freemen of the said com-
pany for the time being, in such manner and form as is hereaiter in these
presents expressed; which said officers shall apply themselves to take care
for tha best dispusing and ordering of the gencral business and affairs of,
and concerning the lands and heredilaments hereinafter mentioned to he
granted, and the plantation thereof, and the government of the peopie
there.””—Charler of R. 1., page Gth, Digest 1823,

« And that forever hereafter, twice in every year, thatis to say, on every
first Wednesday in the month of May, and on every last Wednesday in
October, or oftener in case it shall be requisite, the assistants, and such of
the freemen of the said company, not exceeding six persons for Newport,
four persons for each of the 1:spcciive towus of Providence, Portsmouth,
and Warwiek, and two persons for each other place, town, or city, who shall
be from time to time thereunto elected or deputed by the major part of the
freemen of the respective towns or places forwhich they shall be so elected or
deputed, shall have a general meating or 2ssembly, then and there to consult,
advise, and determine in and about the affairs and business of the said com-

any and plantations, And, further, we do, of our especial grace, certain
gnowledge, and mere motion, give and grant nnrty the said governor and
company of the English colony of :{hode Island and Providence Plan-
tations in New England, in America, and their successors, that the govern-
or, or, in his absence, and by his permission, the deputy governor of the said
company for the time being, the assistants, and such of the frecemen of the
said company as shall be so as aforesaid elected or deputed, or so many of
them as shall be present at such meeting or assembly as aforesaid, shall be
called the General Assembly; and that they, or the greatest part of them then
present, whereof the governor or deputy governor, and six of the assistants,
at least to be seven, shall have, and hercby have, given and granted unto
them (ull power and authority from time to time, and at all times hereafter
to appoint, alter, and change such days, times, and places of meeting and
general assembly, as they shall think fit, &c.”” * * * * *

“JAnd from lime to time to wnake, orduin, constitute, or repeal, such
laws, statwules, orders and ordinances, forms and ceremoiies of govern-
ment and mugisiracy, es to them shall seem meet for the good and
welfare of the suid company, and for the yovernment and ordering of
the lunds and hereditaments hereinafter mentioned to be granted, and
of the people that do, or at any time hereafier shallinhabit, or be with-
in the same, so as such luws, ordinances, and cunatitutions so mnade be
not contrary and renugnant unlo, but as near as muy be agreeadle lo
the laws of this our reulm of England, conridering the nature and con-
stitution of the place and pevple there.”’— Ligest ¢f 1822, pages 6, 7, &
8, ¢f Charter.

«¢ And further, our will and pleasure is, and we do hereby for us, our
heirs and auccessors, estahlish and ordain that yearly, once in the year for-
ever hereafter, numely, the aforesaid Wednesday in May, and at the town
of Nuwport, or elsewhere, if urgent occasion do require, the governor, de-
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puty governor, and assistants of the sz2id company, and other oflicers of the
said company, or such of them as the General Assembly shall thiak fit, shall
be in the said General Court or Assembly to be held fronr that day or time,
newly chosen for the year ensuing by such greater pat of sid company
for the time being as shall be then and there present.”’—Lriges? of 1822,
page 3k of the Charter. .

These extracts from the charter will serve to show the original structure
of the gove.nment of Rbade Islaat and Providence Plantations. The char-
ter provides that the goveincs, dupity governor, and assistants, shall be
chosea annually on the first Wednesday of May in each and every year, by
a majority of the company at Newport. The deputies to the General Assem-
bly were to be chosen in the several towns for which they were elected
semi-anaually, and to assemble on the first Wednesday in May, and the
las: Wednesday in October, or oftener, in case it should be requisite, at
such place as might be designated by law. The governor, deputy go-
vernor, assistants and deputies, as organized under the charter, formed one
body, which is ealled the General Assembly.

The unlimited power granted to this body to repeal or modify the exist-
ing regulations for the government of the colony, or to adopt such new
regulations as might be deemed expedient for the conveniense of the peo-
ple, has heen exercised from time to time before and since the revolution,
when Rhode Island became one of the States of the Union. These modifi-
cations have materially changed the provisionsof the charter, and establish-
ed fundamental principles of government, inconsistent with those recog-
nized and ordained by the charter, which now remains only the nominal
folindation of the legislation of the State. Your committee think it neces-
sary to present a summary of these interpolations on the charter, as they fur-
nish a practical illustration of the powers claimed and exercised”in this re-
spect by the General Assembly of Rhode Island, the validity of which does
not secem to have been at any time questioned.

1. By the last clause of the charter above cited, the election of governor, de-

uty governor, and assistants, is required to be made at Newport on the first
E‘Vednesdny of May in each year, by the whole body of the freemen of thecom.-
pany assembled at that place in person. This is the literal requirement of
the charter, and was made, we presume, in conformity to analogous cus-
toms in England and Wales in the elections for countiesand boroughs. The
difficulty of convening the freemen from the different towns of the colon
at the season indicated, and the expense and inconvenience attending their
assemblage at Newport for an uncertain length of time until an election
could be efiected, very speedily suggested a modification of this require-
ment,  As early as October 26, 1664, a_little more than one year after the
recepiion of the charter, after stating the inconveniences atiending a personal
voting at Newport, the General Assembly ordained, that ‘‘voting by proxces
be enjoyed by all the freemen of this collony, and that each freeman desier-
ing to vote by proxy shall subscribe their names on the outside, and de-
liver his votts sealed up into the hands of a majestrate in the face of a towne
meuting lawfully called, and notice %iven for that porron A A
w hich sayd votis shall be by such whome the Jeneral Assembly shall appoyant,
o}.¢ned andd delivered forth as the respective choice of the several votts shall
1 q «der: provided that this order shall noe way prejudice or discorradge any
whu dester to be personally present.” JAncient Kecords, p. 356.
‘I'his palpuble departure from the original provisions of the charter con-
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tinued to be the law of Rhode Island for nearly a century, viz. until Au
1760, when a Jifferent arrangement was substituted, but still more manifest-
ly departing from the literal requirements of that instrument.

8. As stated in our remarks immediately following the passages of the
charter above cited, the General Assembly of the colony was constituted into
one body, consisting of & goveraor, deputy governor, and ten assistants,
and so many deputies elected from the freemen of the several towns as are
specifically stated in the second of those quotations. This single body was
invested with all the powers, legislative and judicial, which the clauses of the
charter enumerate, and acted as a single body, determining its acts by a ma-
jority of voices for the three successive years, subsequent to its creation by
charter. In March 37, 1606, at the suggestion of the towas of Portsmouth
and Warwick, an act passed the General Assembly, ¢ concerning deputies
sitting apart.”  After mlin? the inconveniences of a single assembly, they
enact and declare, that it is {reely that the request of the towns afore-
said be grauted, and ordered that the magestrates’” (gov., dep’y gov., and
assistauts) “‘sitt by themselves, and the deputies by themselves; and that
each house soe sitting have equal power and priviledge in the proposing,
composing, and propogatting any act, order and law in Gencrall Assembly,
and that nether house in Generall Assembly shall have power without the
concurrance of the majour part of the other house, to make any law or or-
der to be accounted asan acte of the Generall Assembly.” —Ancient Records,

. 298.
P This law of the Assembly of 1666, and not the charter, is the whele basis
of the present organization of the Legislaiur2 of Rhode Island, which con-
sists, as we have before stated, az at present constituted, of two branches—
a Senate, and a House of Representatives, each armed with a negative upon
the other.

8. The act of August, 1760, is snother and remarkable departure from the
litersl requirements of the charter of King Charles. By the charter itself
the whole body of freemen of the colony were to assemble, in person, at
Newport, and to elect, by a major vote of the company, the governor, de-
puty governor, and sasistants. The law of October, 1664, relaxed this
provision, and substituted a mixed system of voting for these officers, purtly
in person, and partly by proxy. This continued to be in force unt1 the
session of the General Assombly in Auguet, 1760, when a law was pa-+-d
entitled «¢An act regulating the general election.”” In the preamble to 'his
act, it is set forth “that, it is found, by long experience, the freemen going
to Newport.to put in their votes for general officers at the elections is very
injurious to the interest and public weal of the colony; * * * * g4pnd
that all the ends of voting may be as fully attained by the frezmen’s putting
in their proxy votes at the town meeting in their own towns, appointed by
law for that purpose, agreeable to the ancient and laudable custom of most
of the prudent freemen. Therefore,

¢ Be it enacted, That,for the future, every freeman who is disposed to

ive his suffrage at the election of general officers in this colony, shall do 1,
y putting in a prox(vvote in the town meeting in fAe fown to which he
belongs, vn the third Wednesday of April next preceding the general election,
agroeable to the law and well<known custem of proxing; and no freeman
shall be permitted to vote for general officers at the general election held at
Newport, on the first Wednesday in May, hut only such us be members of
the General Asembly.”’~=Thus, hy this act of the Legislature, the whole sys.
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tem of voting laid down by the charter is radically altered. The assembling
of the freemen of the colony at Newport on the first Wednesday in May, as
the charter prescribes, is entirely: abrogated: the mixed method of voting,
partly in person and partly by proxies sent to Newport from the other
towns of the colony, i1s also modified; and the whoie system is changed to
the law as it now stands, with very slight variations, viz. that the freemen,
on the thinl Wednesday of April in each year, in their severul towns, shall
proceed to elect a governor, deputy governor, and assistants, and not in
one body arsembled in Newport, on the first Wedn :sday in May.

The law of 1760 was deficient in one important particular, which the act
of Jsnuary, 1838, (the particular act now complained of) was intended to
remedy. Formerly, and from the reception of the charter until August
1760, a failure to elect general officers wus a contingency not to be appre-
hended, because the freemen assembled at Newport would continue assem-
bied and votiug until a choice were effected. But by the act of August,
1760, the freemen were to vote in separale towns, and the votes thus
given having been transmitted to Newport, were counted in the presence of
the governor and assistants of the former year, in convention with the de-
puties then recently elected. If it appeared, on counting, that there was no
<hoice by the major part of the freemen, there was no provision in this
act for a second trial for these offices in ?Ae separate towns; and the body
of the freemen not being assembled in Newport, it was impossible to go on
in the ancient method, and continue to vote ’till the choice was consum-
mated. If the requirements of the charter, and the usages under it, had been
strictly complied with, the body of the freemen would have appeared at
Newport, the governor and assistants of the former year would have pre-
sided :n the election, and the voting would have gone on until an election
were completed.  The act of August, 1760, having changed this arran
ment in the manner above stated, all that the act of January. 1832, did, was
to follow out its provisions, and to declare that the governor and assistants
of the former year should hold over, while other trials were had in fAe se-
purate lowns, and until an election of general officers was effected by those
trials, exactly as they would have held over if the election had been made
by the body of the freemen assembled at Newport. Bat of the character of
this acl, your committee will speak more particularly hereafter.

4. Your committee will bare!y advert to two other acts of the Legislature
of Rhode Island which conflict more or less with the pro . isions of the char-
ter, but whose validity they believe has never been disputed; such as the
act devolving the powers and duties of governoron a person who had never
been elected by the freemen to that office, in certain cases; also, the act au-
thorizing the governor, in ceriain events, to appoint times and places of the
meeting of the General Assembly, although the charter provides that the as-
sembly i‘selt shallappoint suchtimes and places; both these acts beingembodi-
ed in ¢ the act to provide for the performance of the duties of the govern-
or in certuin cases, 4nd also for regulating the sitting of the General Assem-
bly.””—Lugest qf 1822, p. 99,

One otheract of the General Assembly deserves notice in this connexion,
as illustrating, ina striking manner, the peculiar character of legislation in
Rhode Island. The bill of rights, which, in all the other States, emanates
from the people in their primary capacity, in this State is incorporated into
its code of statutes in the form of an act declaratory of the rights of the peo-

ple. -
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The foregoing review of the innovations made from time to time, during
the existence both of the eolonial and State Governmentsof Rhode Island on
the provisions of the charter conferring on the people political rights, de-
monstrates the power claimed and exercised by the General Assembly 1o
alter or modify, without restraint, the fundameatal principles of the form of
Government transmitted to them by the King of Great Britain. This

wer has never been denied either in reference to its validity or extent.

he right of suffrage has been extended to a class of citizens who did not -
enjoy it under the charter; the elections directed to be held at Newport on
the first Wednesday of May in each year, are held throughout the State on
such days and at such places as are provided for by law; the manner of
holding and conducting elections and of returning the votes is changed; the
General Assembly is divided into two separate branches, each having a ne-
gative on the action of the other, contrary to the charter, by which it is con-
stituted into one body; a bill of rights, which properly belongs to the con-
stitutions of the several States as a part of the fundamental law, has heen
given to the people of Rhode Island by a simple act of legislation. These,
and many other prim-ry principles, are to be found in the code of statute law
of that State, while, of the ancient charter, theie seems to be scarcely a ves-
tige remaining untouched, except that clause which prohibits the enactment
of any lsw contrary to the laws of England, and this became obsolete by
virtue of the revolution.

The people of the State have ratified all these changes, not only by their
sileut acquiescence, but by their positive sanction. The power to make
them was necessary to the welfare of the people, and was wisely reserved
in the precise words of the charter. Your committee can perceive nothing
in the act of January, 1332, entitled ¢‘An act in addition to an act entitled an
act regulating the manner of admitting freemen, aud directing the method
of electing officers in this State,” which assumes a power different in its
character trom that which had been previously recognized as appertaining to
the General Assembly. The necessity of proper precautions to prevent an
tnterregnum in the Government of the State was seen and duly considered
by the Legislature, They believed it to be not only possible, but highly
probable, that the people might fail at the regular annual election to choose
a governor, lieutenant governor, and a sufficient number of senators, to
form a constitutional quorum for the transaction of business. The result
proves that this apprehension was well founded. The first section of the
act declares, that, in case there be no choice of a governor at an annual elec-
tion the House of Representatives shall order a new election for the choice
of a governor, and that, in case no choice should then be made, that the order
shall be renewed as ofien as the volesare returncd to the General Assembly,
until a governor be elected, or until such procecdings shall become unneces.
sary by rcason of the provision of law for the next annual election; and
in the mean time that the governor of the preceding year shall continue, un-
der his former engagement, to exercise all the powers, and perform and ex-
ecute all the functions or duties of the office of governor until another shall
be elected and engaged in his place; and shall receive such proportion of
the salary as corresponds with the time he shall so serve. The same provi.
sions arc made as to the lieutenant governor and all the other general offi-
cers, in case of a like failure to elect those officcrs at the annual election,
The third section of the act relates to the choice of Scnators, (assistants,) and
directs that new clections shall be ordered as in the cases ahove mentioned

3
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and with the same limitations, unless six senators, being the requisi‘e numn-
ber 1o form a quorum, shall have been chosen at the annual election, The
contingencies intended 10 be provided agaiust by this act actualty occur-
red. No governor nor lieutenant governor was chosen to succeed those
of the past year; the number of senators required for a quorum were not
elected by the people; and, in compliance with the provisions of the act,
. new elections were ordered by the House of Representatives where a fail-
ure to elect had happened, until. in the jusigment of that house, ¢such pro-
ceedings had become unnecessary by reason of the provision of law 7ur the
next annual election.”

The General Assembly in the mean time, as at that time constituted, con-
tinued to perform all the functions which properly belong to that body un-
til the end of the session at Providence, January, 1833. It remains then to
he inquired, was this body so assembled the Legisluture of Rhode lsland?
The law by virtue of which they continued to exercise the powers of legis-
lation is said to be repugnant to the charter, and therefore void. If this be
a sound objection, it at once annuls every part of their proceedings, and, as
a necessary consequence, that of choosing a Senatur in Congress.

Your committee are unable to find any clause in the charter which for-
bids the exercise of such a power as that claimed by the passage of the act
of January, 1832. Itseems, on the contrary, to have been the intention
of the crown to perpetuate the existence of the legislative power in the colo-
ny by an express provision—that the authority, office, and power, of the
governor, deputy goveraor, and assistants, shall cease and determine when
their successors shal! be elected and engaged, and not at the expiration of

“the term for which they were respectively chosen. The construction of
this clause of the charter has been uniform from the commencement of the
Government up to the present time.

The governor, deputy governor, and senators, (assistants) of the pre-
ceding year, at tiiz npening of each annual session of the Legislature in hfa
take their seats, and join the House of Representatives in Graud Committee,
and continue to act until their successors are engaged. This in abundantly
suficient to prove that they hold aver, as a matter of course, for the purpose
of organizing the members newly elected to succeed them ; and it does not
seem 1o be material whether the thme required for the performance of this
duty be one or more days; for, the same principle under which they hold
over for a single d1v would apply to a longer time, if it should be required
to complete the organization. But it is not necessary to resort to this pro-
vision of the charter, ot to the practice under it, to establish the validity of
the power to pass the act of January, 1832. The general power given in
the charter ta the Legislature, ¢‘from time to time, to make, ordain, consti-
tute, or repeal such laws, statutes, orders, and ordinances, formsana ceremo-
nies of Government, and magistracy. as to them shall seem meet,”” without
limitation, is broad enough to cover ti.e whole ground assumed in justification
of that act. 1f Rhode Island had followed the example of her sister States
of the Union, and adopted a written constitution, it will not be denied that
this power to continue in existence the legislative body until their succes-
sors should be chosen and engaged, might have been given in that instrument.
Shall we then deny to her theright to effect the same object by law, when
the people have, by along and uninterrupted acquiescence in that mode of
fixing the fundamental priaciples of the Goverament, imparted to such laws
the l%rce and efficiency of a constitytional provision emanating from a con-
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vention chosen for that special purpose? Your committee hold it to be an
undeniable principle, applicable to all forms of Government, that there mnust
exist in the supreme legislative power of the State a capacity to preserve
itself from annihilation. Waiving, therefore. all the eonsiderations arising out
of the charter and the immemorial usage of the Stcte, which might be safely
relied upon to justify the act in question, there are other grounds on which
the exercise of the power claimed may be sustained-and vindicated. The
constitutions of the several Statesare, in the broadest sense, popular, emunat.
ing directly from the people, and subject to be modified and amended as the
people may think preper. The legislative fower embraces every object
without distinction, which is not expreasly prohibited by a declaration of
rights, or an article of the constitution. The structure of the State Go-
vernments, differs in this important respect from the Government of the Uni-
ted States, which is restricted in its sphere of action to the delegated powers,
and such as are necessary and proper to carry them into eflect. On this
principle, the Legislature of Rhode Isiand, in the absence of a written con-
stitution, could only be restrained in the extent of its powers by some nega-
tive provisions of the charter or of the bill of rights aubsequentlf' adopted
for the better security of the people in the enjoyment of liberty. In neither
of these, nor in any other act or instrument now in force, is there to be found
any prohibition of the power to continue over an existing Legislature until
their successors shall be duly chosen and engaged. Theact of January, 183¢,
was deemer to be necessary, to prescrve the Government from dissolution,
and .to provide for new and extraordinary elections by the people. It has
been sanctioned by the people by their action under it, in their primary ca-
pacity, and by the constituted authorities of their State in the several depar!-
ments. Al the laws, either of a private or general nature, passed by the
legislature at their several sessions from the first Wedneaday of May, 1832,
1o the close of the session January, 1838, are now io {ull force and operation,
‘T'hic highest judicial tribunal of the State was composed of judges clected in
Grand Committee of the two houses at the August session, 1832 ; and their
commissions were issued, under the greal seal of the State, and the signature
of the governor, who was continued 1n office by the provisicus of the act of
January, 1832.

Your committee could not expect to find evidence more satisfactory of the
character of the body by which Asher Robbins, the sitting member, was
elected a Senator to Congress in January, 1833.

The constitution of the United States expressly declares that ¢ the Sen-
ate of the United States shall be composed of two Senators from each State
chosen by the Legislature thereof;”’ but what is the definition of the term
Legislature? Both its literal and technical meaning is; ¢ the nower that malkes
laws.” Itisthe highest attribute of sovercignty, and mergesall other powers
when it does not transcend the limitations contained in the fundamental con-
stitution of the State. When, therefore, we find that, during the existence
of the General Assembly, one branch of which was continued and held
their seats by virtue of the law of January, 1832, this Legisisture passed
fourteen laws of a general nature, and twenty-eight private acts, many of
them acts of incorporation, besides numecrous rcsolutions on various sub-
jects falling within the range of legislative power, a seuedule of which is
hereunto annexed, marked*C.; and when these lawe and resolutions remain
on the statute book of Rhode Island in full force and effect, sanctioned by
judicial decisions, and tacitly submitted to by the people over whom they
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operate, it would seem to your committee a very dangerous assumption of
power in one bhranch of Congress, or even in every department of the Ge-
neral Government combined, to interfere with the internal regulations of
the State, and to denounce the body by which these laws and resclutions
were passed as a mere assemblage of citizens without any public authority
whatever, and not the Legislature of the State.  Such a power does not be-
long to the Federal Government, and would, if elaimed and carried out to
its full extent, annihilate all the reserved rights of the States, It isa
general principle of national law, applicable to all distinct and indepen-
ent Governments, that if there arise any disputes in a State on the funda-
mental Jaws and public administration, or on the prerogatives of the <iffer-
ent powers of which it is composed, it is the business of the State alone to
Judge and determine them in conformity to its political constitution. No
Government has a right to intrude into the domestic affairs of another State,
and attempt to influence its deliberations or to control itsaction. This prin-
ciple is recognized in the constitution of the United States, by which the
respective States united and formed themselves into a Federal Republic.
Conceding, as we feel bound to do, to the State of Rhode Island, in common
with all the other States of the Union, the power to decide for itself all ques-
tions relating to its domestic policy, there would seem to be no ground on
which to rest a doubt that she has decided, in the most solemn manaer, the
character and powers of the body hy which Mr. Robbins was chosen a Sena-
tor to Congr.ss. They passed numerous laws which are in full force. They
elected judges of the Supreme Court of the State, who have taken a new en-
gagement or oath of office, and accepted new commissions from the gover-
nor; entered on their official dutics, and condemned to death a citizen found
guilty of a capital offence against the laws of the State. They received com-
pensation out of the treasury of the State for their services, and disbursed the
public money necessary for the support of the Government. No question
has arisen touching or impugning the validity of any one of these scts, be-
cause they were passed or performed by an incompetent body, with the sin.
gle exception of the attempt made by a succeeding Legislature to vacate
the election of Mr. Robbins Your committee cannot omit to refer to the
preamble of the act annulling that election, in which the Legislature fully
recognize their predecessors as ¢ the General Assembly” of the State.  The
only ground assumed to justily the act declaring the election null and void,
is comprised in a single sentence of the preamble, in the following words:
¢Whereas THE GENvrAL AssemBLy which elected Asher Robbins a
Senator to the Senate of the United States on the nineteenth day of Ja.
nuary last, did not comply with the pronisions of an act entitied *¢ An
act in addition to an act entitled ¢an 2nt regulating the manner of admitting
freemen, and divecting the method of electing officers in this State,’ ”* by virtue
of which the members of one branch of said Assembly then held their offices,
but proceeded a‘emalunly therein, and the said election is therefuore void,
and ought so to be declared by this Assembly. Therefore, Be it enacted, &e.”
Again: the same Legislature at their session held in May, 1833, passed an
act to repeal the law o%.lanuary, 1832, in the ordinary form. bt express no
opinion that the law so repesled was null and void, and thereby admit its
validity up to the date of the repealing act. It is worthy of remark, also,
that the same Legislature at the session held in October, 1533, passed a spe-
eiai act to carry into effect an act of the Legislature passed in January, 1833,
changing the modc of electing representatives to Congress, and dcelaring
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that a plurality of votes should in future decide the elect'on in certain cases,
contrary tothe former and long established law of the State, by which a
niyority of all the votes polled at any such election v.98 nec ~rv toa
chunce in all cases. Thus the power of the Legislature assembled 110 tunua-
ry, 1833, to enact this important law, is fully acknowledged and conecded
by their successors, while their power to elect a Senator to Congress is do-
nied, and declared null and void.  Your committce advert to these acts as
conclusive, in reference to the character of the hody of men which elected
Mce. Robbins, If they were competent to bind the people of the State by
general laws, which is no where contested, they could only exercise such a
power in their capacity as the Legislature of the State, and, as such, it was
their constitutional right and incumbent duty to chcose a Senator to Con-
gress. There was but one governor and but one Senate in the State
ciaiming to be a part of the General Assembly. If there had existed another
body of men, however chosen, contending for th offices of the governor
and senators in the State, it will not be denied that their respective rights
might be the subject of inquiry in deciding a contestedl election in the Sen-
ate of the Urited States. But in the absence of any such conflicting claims
to these offices, when only one legislative body wus known in the State
which exercised all the power, and performed all the furctions of the Legis-
lsture, and whose acts have in every form, and by every department of the
Government, been declared valid, it would seem to be a palpable invasion
of the sovercignty of the State to abrogate its laws, and overthrow its go-
vernment, by denying that a body capuble of exercising the powers of le-
gislation existed in the State after the term for which a governor, Frute-
nant governor, and seuators, chosen at the annual election in April, 1531,
had expired. To annul the election of Mr. Robbins would involve all
these absurdities, and must be productive of zonfusion and anarchy in the
State of which he has been chosen a Senator in Congress.

The time at which the clection took place, and the manner in which it
was conducted, were in strict couturmity to the laws of RRhode Island. The
two houses met in Grand Committee according to law, at the session of the
General Assembly next preceding the expiration of the term of scrvice of
Asher Robbins, then a Senator in Conggess, and elected him for another
term of six years, to commence on the third day of March, 1833, and then
the Grand Committee assembled for this purpose was dissolved. The choice
was made by the Legislature of the State, whose laws are held to be valid
and biding throughout the State; they command and receive obedience
from the people. No ohieetion is made, or cai b iuade, eiiher w the time
or manner of the election. 'The Senator elected has ull the requisite quuli-
Jications demanded by the constitution, and his commissivn or credentiuls
wers, in due form, dclivered to him, and presented to the Senate.  Your
committee hold this to be a vested right, the obhigation and effect of which
no subsequent Legislature of that Stite could impair; still less had they
authority to proceed to the election of another Senatur until the sest of the
Senator elect had been vacated by a solemn decision of the Senate of the
United States. With these views of the subject referred to them, your
committee recommend the adoption of the following resolution:

ltesolved, That Asher Robbins, being duly and constitutionally chosen a

Seuator in Coungress from the State of Rhode Istand, is entitled to his seat
in the Senate.
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A,
StaTk or RuobE IsLawp, &ec.
Saturday, January 19th, 1833.

In Grand Committee, elected Asher Rohbins Senator in Congress for six
years from the fourth of March next

' Robbins 41: Potter 25: Pearce 12.

Grand Committee rose.

True copy from Senate Journal.
’ HENRY BOWEN, Secretary.

CREDENTIALS OF THE HON. ASHER ROBBINS.

By his excellency Lemuel H. Arnold, governor, captain general, and com-
mander in chief of the State of Rhode Island and Providence Plantations:

Be it known that Asher Robbins, of Newport, in the State aforesid,
qualified according 1o the constitution of the United States for a Senator
in the Congress thereof, was, by the Legislature of said State, at the session
thereof holden by adjournment, at Providence, on the second Monday of
January instant, elected a Senator from said State in the Congress of the
United States, for six years, commencing on the fonrth of March next.

In testimony whereof, 1 have hereunto sst my hand, and

[ 1. 8 ] caused the seal of said State to be affixed, this twenty-eighth day

of January, in the year of our Lord cne thousand eight hundred
thirty-three, and of independence the fifty-seventh.
LEMUEL H. ARNOLD.

By his excellency’s command:

Henay Bowen, Secretary of Stute.

VACATING ACT.

State of Rhode Island and Providence Plantations, in General Jtxz2m
bly, Gctober Session, 4. D. 1833

«Vhereas the General Assembly which elected Asher Robbins a Senator
to the Senate of the United States on the nineteenth of January last, did not
comply with the provisions of an act entitled ¢ An act in addition to an
act regulating the manner of admitting freemen, and dirscting the method
of electing officers in this State,”” by virtue of which the members cf one
branch of said Assembly then held their offices, but procecded prewnaturciy
therein, and the said election is therefore void, and ought to be so declared
by this a..embly. Therefore,

Be it enacted by the General JAssembly, and by the awthorily thereof
it is enacted, That the said election be, and the same is hereby declared 10
be null and void, and of no effect; and the office is hereby declarcd to he
vacant,

True copy of record. Witness:

HENRY B. .VEN, Secretary.
By his cxcellency John Erown Francis, governor, captain gencral, and
commander in chief of the State of Rhode Island and Providence Clan-
tationw,

Be it known that the name ¢« Henry Bowen” to the afore-writfcn attes-

tation subscribed, is the proper hand-writing of Henry Bowen, esquire, who.
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at the time of subscribing the same, was Secretary of the State aforesaid,
duly elected and qualified according to law: W herefore, unto his suid attes-
tation full faith and credit are to he rendered.
In testimony whereof, I have hercunto set my hand, and caused
[ L. s. ] the seal of said State to be affixed at Providence, this fifteenth day
of Noven:ber, in the year of our Lord one thousand eight hun-
dred and thirty-three, and of indepencence the fifty-sighth.
JOUN BROWN FRANCIS.
By his excellency’s command:
1eNry BoweN, Secretary.

B.
CREDENTIALS OF ELISHA R. POTTER.

By his exccllency John Brown Francis, governor, captain general, and
coninander in chief of the State of Rhode Island and Providence Plan-
tations:

Be it known that Elisha R. Potter, of South Kingstown, in the State
aforesaid, qualified according to the constitution of the United States for a
Senator in the Congress thereof, was, by the Legislature of said State, at
the scssion thereof holden at South Kingstown on the last Monday io Oc-
tober last, elected a Senator from said State in the Congress of the United
States, for six years, commencing the fourth day of March last.

In testimony whercof, I have hereunto set my hand, and caused

{ 1. 5. ] the seal of said Stete to be affixed at Providence, the fifth day

of November, in the year - ( our Lord one thousand eight hun-
dred and thirty-three, and of independence the fifty-eighth.
JOHN BROWN FRANCIS.

By his excellency’s command:

: Hexrry Bowsw, Secretary.

C

Public ucts pussed by the General Assembly of Rhode Island and Frov:-
dence Pluntations from May, 1832, to the close of the session, Jan-
uary, 1833.

1. An act relating to the Burrillville Bank.

2. Au act authonizing the City Council of the city of Providence to ap-
poiit a larger vumber oif members of engine company No. 5.

3. An act relating to the overseers of the poor, and to the asylum, in the
town of Portsmouth,

4. Anact inrelation to the returns of certain justices of the peace.

5. An act in further amendment of an act to establish public schools.

6. An act in addition to the acts in relation to quarantine, and to the in-
troduction aud spreading of contagious and infectious sickness in this State.

7. An act authorizing certain military officers to be engaged in their com.
missions.

8. Au act in addition to an act entitled an act appointing the several town
councils in this State boards of health ex officio.

9. An act, (Nov. 1832,) in amendment of an act entitled an act relative
to the election of Senators und Representatives to represent this State in
Cungress, and of clectors for the elections of a President and Vice Presi-
dent of the Uunited States,
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10. An act authorizing certain military officers to take their engage-
ments or their commissions.

11. An act to prevent hogs going at large in Washingtoa village, in Co-
ventry.

lz.y An act in relation to extra-judicial oaths.

13 An act, (January, 1833,) in amendment of an act entitled an act re-
lative to the election of Senators and Representatives to represent this State
in Congress, and of electors for the election of a President and Vice Pre-
sident of the United States.

14. An act regulating criminal process in certain cases.

Private acls passed by the General Assembly of the State of Rhode Is-
lund and Providence Plantations from May, 1832, to the close «; te
session, January, 1833.

1. An act to incorporate certain persons as a society by the name of St.
James Church at Woonsocket Falls, in Smithfield.

2. Anact to legitimate Maria, the duughter of Thomas A. and Mary Ann
Potter.

3. Anact to authorize Henry Yates and Archibald Melntyre to put
forth a lottery for the benefit of public schools.
An act to incorporate the Greenville Fire Engine Company.
An act to revive the charters of certain military companies.
An act to incorporate the Providence Steamboat Company.
An act to incorporate the Pheenix Iron Foundry.
Au act to revive the charters of certain military companies.
. An act to amend the charter of the Providence Marine Corps of Ar-
tillery.

lo.y An act in amendment of an act incorporating a society by the name
of the Pawcatuck Arademy Company.

11. Au act to incorporate the New York, Providence, and Boston Rail-
road Company.

12 Anact to incorporate the Rhode Island and Connecticut Railroad
Coitnp.any.

18. An act 10 authorize the corporation of St. John’s Church, in Provi-
dence, to tax thc pews in said church

14. An act in addition to an act entitled an act to incorporate certain per-
sons by the name of the  First Universalist Society in the town of Provi-
dence.”

15. An act to authorize John A. Grace to hold, convey, and transmit real
estate in this State. .

16. An act toincorporate the Albion Village Fire Engine Company.

17. Anact to incorporate the Commercial Insurance Company in Newport.

18. An act to authorize John Chatburn to hold, convey, and transmit real
estate,

19. An act to incorporate the Warren Rhode Island Seaman Friends’ So-
ciety.

eg. An act in amendment of an act entitled an act to incorporate the
Rhode Island and Connecticut Turnpike Corporation.

21. Au act to authorize John Paine and Daniel Burgess to put forth a
lottery for the benefit of pubiic schools.

22. An act 10 incorporate certain persons by the name of the First Ge-
neral Baptist Chureh in Warwick.

23. Anact to revive “an act in amendment of an act to incorporate the

© 0N S ;-
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Providence and Boston Railroad Company, and for other purposes, and in
amendment thereof, and in addition thereto.

24. An act to incorporate certain persons by the name of the Woon-
socket Falls Baptist Society.

25. An act to incorporate the Gloucester and Burrillville Safe.guards.

26 .\ act to incornorate the stockholders of the West Greenwich Far-
mers’ Bank in the town of West Greenwich.

27 An act to incorporate the stockholders of the Commereial Bank in
the city of Providence.

28. An act to incorporate the steckholders of the Citizens’ Union Bank.

In addition to the above, the same Genera! Assembly, from May, 123¢, 10
January, 1838, inclusive,

Thirty- ne vates or resolutions liberating the persons or eommuting the
punishments of cenviets.

Thirty-seven votes or resnlutions authorizing the sales of real estates.

Three resolutions authorizing persons to apply to the Supreme Court for
decrees ol divoree.

Six votes or resolulions releasing the persons of insolvent debtors on
giving bond, &e.

v :esolution for the payment of the salaries of the governor and lieu-
tenant governor of the preceding year.

o2 resolution for the payment of the State map.

Resolutions for the payment of a great variety of accounts.

Several votes authorizing new trials

And, finally, elected all the officers, civil and niilitary, of the State, who
severally took their commissions, and acted under them during the whole
of that year.
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